
236 

28 CFR Ch. I (7–1–12 Edition) § 68.26 

United States for an order requiring 
compliance with the order or subpoena. 

[Order No. 1534–91, 56 FR 50055, Oct. 3, 1991, as 
amended by Order No. 1635–92, 57 FR 57672, 
Dec. 7, 1992] 

§ 68.26 Designation of Administrative 
Law Judge. 

Hearings shall be held before an Ad-
ministrative Law Judge appointed 
under 5 U.S.C. 3105 and assigned to the 
Department of Justice. The presiding 
judge in any case shall be designated 
by the Chief Administrative Hearing 
Officer. The Chief Administrative 
Hearing Officer may reassign a case 
previously assigned to an Administra-
tive Law Judge to promote administra-
tive efficiency. In unfair immigration- 
related employment practice cases, 
only Administrative Law Judges spe-
cially designated by the Attorney Gen-
eral as having special training respect-
ing employment discrimination may be 
chosen by the Chief Administrative 
Hearing Officer to preside. 

[54 FR 48596, Nov. 24, 1989. Redesignated by 
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991, as 
amended by Order No. 1635–92, 57 FR 57672, 
Dec. 7, 1992] 

§ 68.27 Continuances. 
(a) When granted. Continuances shall 

only be granted in cases where the re-
quester has a prior judicial commit-
ment or can demonstrate undue hard-
ship, or a showing of other good cause. 

(b) Time limit for requesting. Except for 
good cause arising thereafter, requests 
for continuances must be filed not 
later than fourteen (14) days prior to 
the date of the scheduled proceeding. 

(c) How filed. Motions for continu-
ances shall be in writing, unless made 
during the prehearing conference or 
the hearing. Copies shall be served on 
all parties. Any motions for continu-
ances filed fewer than fourteen (14) 
days before the date of the scheduled 
proceeding shall, in addition to the 
written request, be telephonically com-
municated to the Administrative Law 
Judge or a member of the Judge’s staff 
and to all other parties. 

(d) Ruling. Time permitting, the Ad-
ministrative Law Judge shall enter a 
written order in advance of the sched-
uled proceeding date that either grants 
or denies the request. Otherwise, the 

ruling shall be made orally by tele-
phonic communication to the party re-
questing the continuance, who shall be 
responsible for telephonically notifying 
all other parties. Oral orders shall be 
confirmed in writing by the Adminis-
trative Law Judge. 

[Order No. 2203–99, 64 FR 7077, Feb. 12, 1999] 

§ 68.28 Authority of Administrative 
Law Judge. 

(a) General powers. In any proceeding 
under this part, the Administrative 
Law Judge shall have all appropriate 
powers necessary to conduct fair and 
impartial hearings, including, but not 
limited to, the following: 

(1) Conduct formal hearings in ac-
cordance with the provisions of the Ad-
ministrative Procedure Act and of this 
part; 

(2) Administer oaths and examine 
witnesses; 

(3) Compel the production of docu-
ments and appearance of witnesses in 
control of the parties; 

(4) Compel the appearance of wit-
nesses by the issuance of subpoenas as 
authorized by law; 

(5) Issue decisions and orders; 
(6) Take any action authorized by the 

Administrative Procedure Act; 
(7) Exercise, for the purpose of the 

hearing and in regulating the conduct 
of the proceeding, such powers vested 
in the Attorney General as are nec-
essary and appropriate therefore; and 

(8) Take other appropriate measures 
necessary to enable him or her to dis-
charge the duties of the office. 

(b) Enforcement. If any person in pro-
ceedings before an Administrative Law 
Judge disobeys or resists any lawful 
order or process, or misbehaves during 
a hearing or so near the place thereof 
as to obstruct the same, or neglects to 
produce, after having been ordered to 
do so, any pertinent book, paper, or 
document, or refuses to appear after 
having been subpoenaed, or upon ap-
pearing refuses to take the oath as a 
witness, or after having taken the oath 
refuses to be examined according to 
law, the Administrative Law Judge re-
sponsible for the adjudication may, 
where authorized by statute or law, 
apply through appropriate counsel to 
the Federal District Court having ju-
risdiction in the place in which he/she 

VerDate Mar<15>2010 15:56 Aug 24, 2012 Jkt 226110 PO 00000 Frm 00246 Fmt 8010 Sfmt 8010 Q:\28\28V2.TXT ofr150 PsN: PC150



237 

Department of Justice § 68.33 

is sitting to request appropriate rem-
edies. 

[54 FR 48596, Nov. 24, 1989. Redesignated and 
amended by Order No. 1534–91, 56 FR 50053, 
50055, Oct. 3, 1991; Order No. 1635–92, 57 FR 
57672, Dec. 7, 1992] 

§ 68.29 Unavailability of Administra-
tive Law Judge. 

In the event the Administrative Law 
Judge designated to conduct the hear-
ing becomes unavailable, the Chief Ad-
ministrative Hearing Officer may des-
ignate another Administrative Law 
Judge for the purpose of further hear-
ing or other appropriate action. 

[54 FR 48596, Nov. 24, 1989. Redesignated by 
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991] 

§ 68.30 Disqualification. 

(a) When an Administrative Law 
Judge deems himself or herself dis-
qualified to preside in a particular pro-
ceeding, such judge shall withdraw 
therefrom by notice on the record di-
rected to the Chief Administrative 
Hearing Officer. 

(b) Whenever any party shall deem 
the Administrative Law Judge for any 
reason to be disqualified to preside, or 
to continue to preside, in a particular 
proceeding, that party shall file with 
the Administrative Law Judge a mo-
tion to recuse. The motion shall be 
supported by an affidavit setting forth 
the alleged grounds for disqualifica-
tion. The Administrative Law Judge 
shall rule upon the motion. 

(c) In the event of disqualification or 
recusal of an Administrative Law 
Judge as provided in paragraph (a) or 
(b) of this section, the Chief Adminis-
trative Hearing Officer shall refer the 
matter to another Administrative Law 
Judge for further proceedings. 

[54 FR 48596, Nov. 24, 1989. Redesignated by 
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991] 

§ 68.31 Separation of functions. 

No officer, employee, or agent of the 
Federal Government engaged in the 
performance of investigative or pros-
ecutorial functions in connection with 
any proceeding shall, in that pro-
ceeding or a factually related pro-
ceeding, participate or advise in the de-
cision of the Administrative Law 

Judge, except as a witness or counsel 
in the proceedings. 

[54 FR 48596, Nov. 24, 1989. Redesignated by 
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991] 

§ 68.32 Expedition. 

Hearings shall proceed with all rea-
sonable speed, insofar as practicable 
and with due regard to the convenience 
of the parties. 

[54 FR 48596, Nov. 24, 1989. Redesignated by 
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991] 

§ 68.33 Participation of parties and 
representation. 

(a) Participation of parties. Any party 
shall have the right to appear in a pro-
ceeding and may examine and cross-ex-
amine witnesses and introduce into the 
record documentary or other relevant 
evidence, except that the participation 
of any intervenor shall be limited to 
the extent prescribed by the Adminis-
trative Law Judge. 

(b) Person compelled to testify. Any 
person compelled to testify in a pro-
ceeding in response to a subpoena may 
be accompanied, represented, and ad-
vised by an individual meeting the re-
quirements of paragraph (c) of this sec-
tion. 

(c) Representation for parties other 
than the Department of Justice. Persons 
who may appear before the Administra-
tive Law Judges on behalf of parties 
other than the Department of Justice 
include: 

(1) An attorney at law who is admit-
ted to practice before the federal 
courts or before the highest court of 
any state, the District of Columbia, or 
any territory or commonwealth of the 
United States, may practice before the 
Administrative Law Judges. An attor-
ney’s own representation that the at-
torney is in good standing before any 
of such courts shall be sufficient proof 
thereof, unless otherwise ordered by 
the Administrative Law Judge. 

(2) A law student, enrolled in an ac-
credited law school, may practice be-
fore an Administrative Law Judge. The 
law student must seek advance ap-
proval by filing a statement with the 
Administrative Law Judge proving cur-
rent participation in a legal assistance 
program or clinic conducted by the law 
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